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Employers’ Handbook
New York State 
Workers’ Compensation Board

A Guide to the Workers’ Compensation and the Disability 
Benefits Systems for the New York State Business Owner
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What Is Workers’ Compensation
and Disability Benefits Insurances?

► Workers’ Compensation Insurance
 Covers on-the-job accidents, injuries and illnesses.
 Provides medical and wage replacement.
 Protects both employers and their employees!

► Disability Benefits Insurance
 Covers off-the-job accidents, injuries and illnesses.
 Provides only limited wage replacement.
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Key NYS Workers’ Compensation 
Organizations
 NYS Department of Financial Services
 Compensation Insurance Rating Board
 NYS Workers’ Compensation Board
 Insurers
 Insurance Carriers
 Self-Insurers
 Group Insurers
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An Average Year in NYS 
Workers’ Compensation (average figures 2014-16)

 680,000 Active NY Employers

 170,000 Claims

 75,000 Penalties Against Employers

 7,000 Civil Judgements

 11,000 Controverted Claims

 320 Uninsured Claims
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Who Needs Coverage
and Who Doesn’t?
Businesses with 
employees need 
coverage
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Definition of an Employee
 Basically anyone providing any services to a 

for profit business can be determined to be 
an employee of that business.

 Basically any compensated individuals 
providing services to a nonprofit; the 
exceptions are clergy, and teachers in a 
501(c)(3) nonprofit.
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Who Is Not Required to Carry 
Workers’ Compensation Insurance?

 Sole proprietors with no employees.

 Partners in partnerships with no employees.

 One/two person owned corporations with no employees.

However…



April 7, 2017 10

10April 7, 2017

 Sole Proprietors, Partnerships 
including LLCs & LLPs & Corporate 
Officers

 Independent Contractors and 
Subcontractors 

 Family Members
 Domestics
 Borrowed Employees 
 Farms 
 Homeowners’ Workers’ 

Compensation Insurance Rider

 Leased Employees: Professional 
Employer Organization 

 Nonprofit Organizations 
 Out-of-state Employers Working in 

New York State 
 Religious Organizations 
 Student Interns 
 Temporary Service Agencies 
 Volunteers

Specific Coverage Issues
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General Contractors:
Under the Law

General contractors are 
liable for the workers’ 
compensation claims of all 
uninsured subcontractors.
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Independent Contractor?
10 Indicators

Indicators to identify if an individual is an independent contractor and 
not an employee:

Obtain a Federal Employer Identification Number from the Federal Internal 
Revenue Service (IRS) or have filed business or self-employment income tax 
returns with the IRS based on work or service performed the previous 
calendar year.

Maintain a separate business establishment from the hiring business.

Perform work that is different than the primary work of the hiring business 
and perform work for other businesses.

1.

2.

3.
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Independent Contractor?
10 Indicators (cont’d) 

Operate under a specific contract, and is responsible for satisfactory 
performance of work and is subject to profit or loss in performing the 
specific work under such contract, and be in a position to succeed or 
fail if the business’s expenses exceed income.

Obtain a liability insurance policy (and if appropriate, workers’ 
compensation and disability benefits insurance policies) under its own 
legal business name and federal employer identification number.

Have recurring business liabilities and obligations.

4.

5.

6.
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If it has business cards or advertises, the materials must publicize 
itself, not another entity;

Provide all equipment and materials necessary to fulfill the contract;

Control the time and manner in which the work is to be done; and

The individual works under his/her own operating permit, contract or 
authority.

7.

8.

9.

10.

Independent Contractor?
10 Indicators (cont’d) 
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Independent Contractors Under the 
2008 Fair Play in Construction Act

Anyone hired by a person or 
other legal entity in the 
construction trades is 
presumed to be their employee.

Unless...
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12-part test to determine when a sole proprietor, 
partnership, corporation or other entity will be considered 
a “separate business entity” from the contractor. If an 
entity meets ALL of the 12 statutory criteria, it will not be 
considered an employee of the contractor. Instead, it will 
be a separate business entity that is itself subject to the 
new law regarding its own employees. 

A separate business entity must…

Independent Contractors Under the 
2008 Fair Play in Construction Act
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For a person to be an independent contractor, the alleged employer must 
demonstrate ALL three of the following criteria:

The person is free from control and direction in performing the job, 
both under contract and in fact.

The person is performing services outside of the usual course of 
business for the company.

The person is engaged in an independently established trade, 
occupation or business that is similar to the service s/he performs. 

1.

2.

3.

Independent Contractors Under the 
2008 Fair Play in Construction Act
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Independent Contractors Under the 2008 Fair 
Play in Construction Act (cont’d) 

In order to be considered an independent contractor in the construction 
trades, an entity must meet ALL of the following 12 requirements/steps:

The entity must be performing the service free from the direction or 
control over the means and manner of providing the service subject 
only to the right of the contractor to specify the desired result.

The entity must not be subject to cancellation when its work with the 
contractor ends.

The entity must have a substantial investment of capital in the entity 
beyond ordinary tools and equipment and a personal vehicle.

The entity must own the capital goods and gain the profits and bear 
the losses of the entity

1.

2.

3.

4.
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Independent Contractors Under the 2008 
Fair Play in Construction Act (cont’d) 

12 statutory criteria (cont’d)

The entity must make its services available to the general public or 
business community on a regular basis.

The entity must include the services provided on a federal income 
tax schedule as an independent business.

The entity must perform the services under the entity's name.

The entity must obtain and pay for any required license or permit in 
the entity's name.

5.

6.

7.

8.
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Independent Contractors Under the 2008 
Fair Play in Construction Act (cont’d) 

12 statutory criteria (cont’d)

The entity must furnish the tools and equipment necessary to provide 
the service.

The entity must hire its own employees without contractor approval, 
pay the employees without reimbursement from the contractor and 
report the employees' income to the Internal Revenue Service. 

The entity must have the right to perform similar services for others 
on whatever basis and whenever it chooses. 

The contractor does not represent the entity or the employees of the 
entity as its own employees to its customers. 

9.

10.

11.

12.
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Out-of-state Companies 
Working in NYS
◼ Effective September 9, 2007, any 

out-of-state employer with employees 
working in NYS needs a full NYS 
workers’ compensation insurance policy.  

◼ NY must appear on Item 3A on the 
information page of a policy.
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Noncompliance Penalties
◼ Up to $2,000 for each 10 days out of compliance, or 

$72,000 a year. 

◼ Up to 5 employees is a misdemeanor, subject to a 
maximum $5,000 penalty.

◼ More than 5 employees is a Class E Felony, subject to a 
maximum $50,000 penalty and a maximum of 11/3 to 4 
years in prison.
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Noncompliance Penalties (cont’d)

◼ Employers are liable for all medical and wage benefits 
for claims made against them while uninsured. 
(Includes corp. officers, partners & LLC members).

◼ Assessments of $2000 for every ten days are added for 
any period the employer was found to be uninsured.

◼ Workers’ Compensation benefits are not capped in NYS.
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Noncompliance Penalties (cont’d)
◼ $1,000 fine for each 10 days the business fails to keep 

accurate payroll records and/or correctly classify 
employees. 

◼ Filing false documents is a Class E Felony. 
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Other Noncompliance Penalties
► Stop Work Orders
► Barred from Bidding on Public 

Works Projects
► The following parties can be directly 

sued and are personally liable for any 
claims that occur while uninsured:
 Sole proprietor
 Partner
 President
 Secretary

► Liabilities include:
 Penalties
 Lost wages
 Medical costs
 Assessments
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The Appeal Process
◼ The Board’s goal is to ensure every employer that 

should have insurance coverage has that insurance.

◼ This ensures benefits for injured workers, maintains 
a level playing field for employers, and prevents 
lawsuits. 

◼ If you’re penalized, don’t stick your head in the 
sand! Appeal the penalty.
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Workers’ Compensation Law 
Section 57 and Section 220, Subdivision 8 

No permit, license or 
contract shall be issued 
without proper proof of 
Workers’ Compensation 
and Disability Benefits 
Insurance.
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What Is A Legal Name Of An Employer? 
Why Is It Important? 
◼ Each business using employees must have workers’ 

compensation insurance in its own legal name and under 
its own FEIN.

◼ One policy can insure many legal entities, so long as there 
is common majority ownership among those entities and 
the carrier lists all the legal entity names and FEINs on the 
WC insurance policy.
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Proof of Workers’ Compensation 
Compliance (For Businesses)
◼ Certificate of Attestation for Exemption (Form CE-200) Business Does 

Not Require Workers’ Compensation and/or Disability Benefits Coverage 

◼ Certificate of Workers’ Compensation Insurance Coverage 
(Form C-105.2)

◼ State Insurance Fund Version of Certificate of Workers’ Compensation 
Insurance Coverage (Form U-26.3)

◼ Certificate of Workers’ Compensation Self-Insurance (Form SI-12) or 
Certificate of Workers’ Compensation Group Self-Insurance 
(Form GSI-105.2) 
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Request for WC/DB Exemption 
◼ Workers' Compensation Coverage Exemptions (from CE-200 online application)

◼ If you have questions regarding entering information, click on Help

◼ The applicant is certifying that legal entity applying for a permit, license or 
contract from a government agency is NOT REQUIRED TO OBTAIN NEW YORK 
STATE SPECIFIC WORKERS’ COMPENSATION INSURANCE COVERAGE for the 
following reason (to be eligible for exemption, applicant must be able to truthfully check 
ONE of the boxes from a. through m.):

a. The applicant is NOT applying for a workers’ compensation certificate of attestation of 
exemption and will show a separate certificate of NYS workers’ compensation insurance 
coverage. 

b. The business is owned by one individual and is not a corporation. Other than the owner, 
there are no employees, day labor, leased employees, borrowed employees, part-time 
employees, unpaid volunteers (including family members) or subcontractors.
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Request for WC/DB Exemption (cont’d)
c. The business is a LLC, LLP, PLLP or a RLLP; OR is a partnership under the laws of New York 
State and is not a corporation. Other than the partners or members, there are no employees, day 
labor, leased employees, borrowed employees, part-time employees, unpaid volunteers (including 
family members) or subcontractors. d.) The business is a one person owned corporation, with that 
individual owning all of the stock and holding all offices of the corporation. Other than the 
corporate owner, there are no employees, day labor, leased employees, borrowed employees, 
part-time employees, other stockholders, unpaid volunteers (including family members) or 
subcontractors.

d. The business is a two person owned corporation, with those individuals owning all of the stock 
and holding all offices of the corporation (each individual must hold an office and own at least one 
share of stock). Other than the two corporate officers/owners, there are no employees, day labor, 
leased employees, borrowed employees, part-time employees, other stockholders, unpaid 
volunteers (including family members) or subcontractors.
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Request for WC/DB Exemption (cont’d)
e. The applicant is a nonprofit (under IRS rules) with NO compensated individuals providing 
services except for clergy; or is a religious, charitable or educational nonprofit (Section 501(c)(3) 
under the IRS tax code) with no compensated individuals providing services except for clergy 
providing ministerial services; and persons performing teaching or non-manual labor. [Manual 
labor includes but is not limited to such tasks as filing; carrying materials such as pamphlets, 
binders, or books; cleaning such as dusting or vacuuming; playing musical instruments; moving 
furniture; shoveling snow; mowing lawns; and construction of any sort.] 

f. The business is a farm with less than $1,200 in payroll the preceding calendar year. 

g. The applicant is a homeowner serving as the general contractor for his/her primary/secondary 
personal residence. The homeowner has no employees, day labor, leased employees, borrowed 
employees, part-time employees or subcontractors. The homeowner ONLY has uncompensated 
friends and family working on his/her residence.
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Request for WC/DB Exemption (cont’d)
h. Other than the business owner(s) and individuals obtained from a temporary service agency, 
there are no employees, day labor, leased employees, borrowed employees, part-time 
employees, unpaid volunteers (including family members) or subcontractors. Other than the 
business owner(s), all individuals providing services to the business are obtained from a 
temporary service agency and that agency has covered these individuals for New York State 
workers' compensation insurance. In addition, the business is owned by one individual or is a 
partnership under the laws of New York State and is not a corporation; or is a one or two person 
owned corporation, with those individuals owning all of the stock and holding all offices of the 
corporation (in a two person owned corporation, each individual must be an officer and own at 
least one share of stock). A Temporary Service Agency is a business that is classified as a 
temporary service agency under the business's North American Industrial Classification System 
(NAICS) code.
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Request for WC/DB Exemption (cont’d)
i. The out-of-state entity has no NYS employees and/or NYS subcontractors AND ALL work 
related to the permit, license or contract is done outside of NYS; OR ALL employees are direct 
employees of a government entity outside of New York.

j. The applicant is a sole proprietor, LLC, LLP, PLLP, RLLP, partnership or a one or two 
person-owned corporation acting as a general contractor that only has independent contractors 
that meet the standards of the New York Construction Industry Fair Play Act (Section 861 of the 
New York State Labor Law). 

k. The applicant is a Native American Nation, an enterprise entirely owned by a Native American 
Nation, or is an enterprise owned by a tribal member located on a Native American Reservation.

l. The applicant is a Federal Agency or is otherwise covered by federal workers’ 
compensation laws. 

m. None of the above apply to applicant’s situation.
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Proof of Workers’ Compensation 
Compliance (For Homeowners)
◼ Homeowner Does Not Require Workers’ Compensation Coverage 

(Form BP-1)

◼ Business Does Not Require Workers’ Compensation and/or 
Disability Benefits Coverage (Form CE-200) 

◼ Certificate of Workers’ Compensation Insurance Coverage 
(Form C-105.2)

◼ State Insurance Fund Version of Certificate of Workers’ 
Compensation Insurance Coverage (Form U-26.3)



April 7, 2017 36

36April 7, 2017

Proof of Disability Benefits Compliance
◼ Applicant Does Not Require Workers’ 

Compensation and/or Disability Benefits 
Coverage — Certificate of Attestation for 
Exemption (Form CE-200)

◼ Certificate of Disability Benefits 
Insurance Coverage (Form DB-120.1)

◼ Certificate of Disability Benefits 
Self-Insurance (Form DB-155)
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Verifying Workers’ 
Compensation Insurance 
Proof of Coverage
◼ Ensure coverage is on the Board’s website

◼ Go to wcb.ny.gov
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Filing of Workers’ 
Compensation Insurance 
Proof of Coverage
◼ Submit only the approved forms.

◼ Make sure legal name on the approved form matches the legal 
name on the permit, license or contract. 

◼ FEIN numbers — make sure FEIN on the approved form 
matches FEIN on the permit, license or contract. 

◼ Ensure coverage is on Board’s website, wcb.ny.gov
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Questions or problems?

Contact WCB Compliance
518-402-8330

1-877-632-4996
wcb.ny.gov
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Questions or problems?

WCB Enforcement 
Teri Cooper (upstate)

518-486-3349
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